


ABATEMENT. 


See Pleading, 2, 3. 


ADMINISTRATORS AND EXECUTORS. 


1. An administrator who disposes of property in the pos- 
session of his intestate, belonging to another, is individ- 


ually liable in an action of trover, for its conversion. 
Yeldell vs. Shinholster 


2. The delivery, by an executor to a legatee, of certain 
slaves, to which he was entitled under the testator’s 
will, cannot constitute a legal consideration for a re- 
lease of all other demands, and especially of hire due for 
them by the executor. Bruten vs. Wooten 


See Distribution of Estates. Equity, 7. Evidence, 10. 


ADMISSIONS. 


1. Until the contrary appears, every man is presumed to be 

cognizant of the law; and wherever admissions are made, 

as to the title of property, by the party in possession, 

the presumption is, that they were made, not only with 

a knowledge of the,facts, but of his legal rights, also, 

growing out of those facts. Butler vs. Livingston 
VoL. Xv. 73 


065 








578 INDEX. 
See Evidence, 8. 
ADVERSE POSSESSION. 


See Lim. of Actions. 
ALIMONY. 
See Husband and Wife, 5. 
AMENDMENT. 


1. When a case is on the appeal, and there is a good cause 
of action, proper service, &c. every irregularity may be 
amended, upon motion, without delay. Seymour vs. 


le eter oh ARE EM Rev El aloe Rca oO 110 


See Hguity Pleading, ge. 8. 
APPEAL. 


1. Where, in an action of assumpsit on a promissory note, 
to which no plea of set-off was filed, the plaintiff con- 
fessed judgment and appealed, and on the appeal gave 
bond with security, “for all costs which may accrue in 
said case’: Held, that the appeal was well entered. 
Mepmmen 06. MOWO Ei. isk cies a ctbeapieeiseetie tated . 110 


2. An appeal does not lie from the verdict of a Special 
Jury, ona new trial. Morgan vs. Morgan, adm’r...... 288 


i) 


. Semble, that an appeal lies to the Superior Court, from 
a decision by the Ordinary, refusing an ex parte appli- 
cation, made by an executor or administrator. Find- 
lay; atin’ +, ve: Wi hbbtnite. i000 civciteRbevisvtvesacsebeies 334 


4, When legatees caveat the order applied for, and the 
same is refused, and an appeal taken, the legatees be- 
come parties thereto. Ibid. 
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5, An appeal lies from any decision made by the Court of 
Ordinary, in our State. did. 


6. The Superior Court executes its judgment, in such case, 
by mandate to the Ordinary. dzd. 


APPROPRIATION. 
See Payments. 
ARBITRAMENT AND AWARD. 
1, Either party may, by parol, revoke a parol agreement, 
to refer a matter to arbitration, at any time before award 
made, or the submission made a rule of Court. Leon- 


Pe NO SNE Te 473 


2. An agreement to refer, does not oust the Courts of Law 
or Equity of their jurisdiction. dzd. 


See Roads, gc. 1. 
ATTACHMENTS. 
1. A first original attachment was directed “to all and sin- 
gular the Sheriffs and Constables of said State, of said 
county’: Held, that this misdirection made it and the 


second original also void. Thomas vs. Lavender et al. 267 


See Judgments, 5, 6. 


ATTORNEYS. 
See Costs, 7.. Evidence, 6. 
AUTREFOIS ACQUIT. 


See Criminal Law, 9. 
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BAIL BOND. 


1. Containing the following condition: “now if the said 
G. & J. in case they are cast in their said suit, shall 
render their bodies to prison, in execution of the law, in 
terms of the law, in such case made and provided, and 
upon failure thereof the said securities will do it for 
them’, is illegal and void, because there was a condition 
omitted, beneficial to the bail and one inserted to his 
prejudice ; the condition prescribed by law being, that 
the principal, in the event of being cast in his suit, shall 
pay the debt or surrender his body in execution ; or, on 
failure, the bail shall pay it for him. Tucker et al. vs. 
Basgtt Danie and Potter...1000cniscshivsssisivessesvsesveees 573 





Contract, 1. 





BASTARDY. 


1. The doctrine as to adulterine bastardy, in Wright vs. 
Hicks, (12 Ga. 155,) re-affirmed. Wright, adm’r, vs. 
Dn csiteisunsccniiuniesisadumeennenaeucetntenien 160 


2. Although the birth of a child, during wedlock, raises 
the presumption that such child is legitimate, yet this 
presumption may be rebutted, both by direct and pre- 
sumptive evidence ; and in arriving at a conclusion up- 
on this subject, the Jury may not only take into their 
consideration, proofs tending to show the physical im- 
possibility of the child born in wedlock being legiti- 
mate: but they may decide the question of the pater- 
nity, by attending to the relative situation of the par- 
ties—their habits of life ; the evidence of conduct, and 
of declarations connected with conduct; and to any 
induction which reason suggests, for determining upon 
the probabilities of the case. Ibid. 


8. Where the husband and wife have had the opportunity 
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of sexual intercourse, a very strong presumption arises, 
that the child in question is the fruit. This presump- 
tion may be rebutted. The Jury must weigh the evi- 
dence, and decide as it preponderates. Ibid. 


4. The old rule, as to guatwor mare, &c., was over-ruled 
in England in 1782—the year Georgia was colonized, 
and consequently, never obtained here. Ibid. 


5. Where sexual intercourse is once proved, nothing 
short of ¢mposscbility, in such case, should impugn the 
legitimacy of the offspring ; but where sexual intercourse 
is presumed, merely from the propinquity of the par- 
ties, slighter proof is required to repel the presumption 
of paternity. Ibid. 


6. In cases of ante-nuptial conception, slighter proof is 
required, to rebut the presumption of legitimacy, ari- 
sing from subsequent marriage, than in cases of past- 
nuptial conception. bid, 


7. Where there is evidence that neither the ostensible fath- 
er, nor his family, recognized the child of his wife, be- 
gotten out of wedlock, as legitimate, but that he de- 
clared it to be a bastard and treated it as such; that 
the child resembled the reputed father; that the hus- 
band and wife lived together five years afterwards, with- 
out having other offspring; that after his death, she bore 
children toa second husband ; that neither the wife her- 
self, or her friends, ever ascribed the paternity of the 
child to him, but to another man: these are all circum- 
stances to go to the Jury, from which they may infer 
the illegitimacy of the child. zd. 


BILLS OF EXCHANGE. 


See Promissory Notes. 
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BOND. 


See Guardian and Ward,.1,2. Sheriff. 
BURGLARY. 
See Criminal Law, 9. 
CERTIORARI. 


1. The Superior Court, in hearing a certiorar?, is restrict- 
ed to the errors alleged to have been committed on the 
trial below, and cannot award a re-hearing, on the 
ground of newly discovered evidence, since that trial. 
PR RS IN cn ccisciscicnavaccnsunneraerdsconstcetens 25 


2. Where a certiorari is granted, to review the proceed- 
ings of an Inferior Judicatory, all the Magistrates 
that presided on the trial, should answer the certiorari. 


Ibid. 


3. All the material allegations in a certiorari, should be 
fully answered, or assumed astrue. did. 


CHARGE OF COURT. 


1. Itis not properfor counsel to interrupt the Court, while 
charging the Jury, for the purpose of asking for other 
instruction to them. But it is proper, after the charge 
is closed, to call the attention of the Court to a point 
omitted, and on which the charge shouldbe given. And 
it is the duty of the Court to instruct the Jury in rela- 
tion to the same. Yeldell vs. Shinholster.....:......... 189 


2. The same is true, when the Jury returns into Court to 
ask farther instructions. Ibid. 


3. It would be better, if requests to charge could be sub- 
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mitted in writing, before the Court proceeds to charge; 
but if, in the pressure of business, this is impracticable, 
the attention of the Court may be called to the point 
omitted, in the manner above pointed out. Ibid. 


4, A charge warranted by the evidence, is not error. 
Berry vs. The Lessee of Osborne.......sceessees sacetee 194 


5. A charge not warranted by the evidence, ought to be 
refused. MeCoy vs. The Stidte....:...c.ccccrcciesvecoeses 205 


6. A charge being asked in words which are not apt and ap- 
propriate, it is proper for the Court to modify it, so as 
better to convey the instruction to the Jury. Ray vs. 
DRG BN icccsisedernciiniasnninimantciiianngenanis 223 


7. If an instruction be given the Jury, which leaves 
them to draw an incorrect inference, from facts mate- 
rial to the issue, the verdict will be set aside. Formby 
90 PU ais cio dai oni cnatiguaitpdcnabibiadas dp iticaialemades 258 


8. Where issue is joined, upon the question whether cer- 
tain cotton receipts were deposited with a Bank as secu- 
rity only, that draft would be accepted by the consign- ; 
ces, or with power to sell the cotton: Held, that 
it was error in the Court, so to charge the Jury, as to 
lead their minds from the true issue, and to leave them 
impressed with the instruction, not properly qualified, 
that if the’ bank did require the cotton receipts, it be- 
came responsible for the cotton. Zhe Planter’s Bank 
0. FIR iccciacnessevccesssinsretanionpotenemeniels sees 277 


9. “Take the evidence as read to you—apply the law, 
and find your verdict’, is an improper charge, in a 


criminal cause. Griffin vs. The State......cccsccevssees 476 


Sce Hrror, 1, 2. 
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CLAIMS AND CLAIM CASES. 


1. Where personal property has been levied on, in the 
possession of the defendant, and a forthcoming bond 
given; and a claim is subsequently interposed, the 
Sheriff is not bound, under the law, to transfer the pos- 
session of the property from the defendant to the claim- 
ant. Phillips vs. The State, ex rel, §c.....++ dovesseese 518 


CONDITIONS. 


See Deed, 1 to 5. 


CONSTITUTIONAL LAW. 


1. No Court is warranted in predicating its judgment up- 
on the supposed want of good faith inthe State. Ly- 
ent Mal, Beek. 0: Mette a5 cies cxiniveervnsins weseanseinnves 480 


2. Until fine money is paid, or judgments on torfeited re- 
cognizances collected, the State may remit the penal- 
ties. Ibid. 


CONSTRUCTION OF STATUTES. 


1. The intention of the Legislature is the cardinal guide, 
and when plainly collected, should be carried into ef- 
fect, though contrary to the literal sense of terms. Hr- 
A IN i aia i cncieiigeitesaceecenssooretolons 361 


2. A repeal by implication isnot favored—on the contrary, 
if a later Act do not, in terms, repeal a former, rela- 
ting to the same subject, and the later Act do not em- 
brace the whole subject-matter of the prior Act, and 
is not entirely repugnant to it, the Court should apply 
such construction as will give to the two, concurrent 
efficacy. Ibid. 
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8. Semble, that a later. Statute, which is general, does not 
repeal a former, which is particular. Ibid. 


4, The word “all” in a Statute, is frequently restrained 
not only by the context, but by the general form and 
scheme of the Statute. Phillips vs. The State, ex 


CONTEMPT OF COURT. 


See Husband and Wrfe, 5. 
CONTINUANCE. 


1. When, in the progress of the trial, the cause, if order- 
ed on, will suffer injustice from the honest mistake of 
the party or his counsel, against whom no laches is im- 
putable, relief will be afforded, by granting a continu- 
ance. © Harnest' vt. Napter......ccccsccocentsccnensecoscecss 306 


CONTRACT. 


1. The liability by Statute, of the putative father of a 
bastard child, to maintain the same, isa good considera- . 
tion for a settlement: made-in trust of the benefit of the 
mother. Davis vs. Moody and Wife.........ccsceccceees 175 


2. If under an agreement, legal when entered into, but 
afterwards. made illegal by Statute, acts are done, some 
during the time for which the agreement remained legal, 
some afterwards, the former are legal. Bennett vs. 
Weektalle.. 5 cvpvas yiencgasyapstdhtebsspoquhahicenngSivencennsenss 218 


8. An agreement.to procure a pardon from the Governor 
for a convict. in the Penitentiary, by the proper use of 
all legitimate means, is neither immoral, nor against 
public policy. Formby v8. Pryor ...cersccsesessacscceesees 258 


vou. xv. 74 
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CORPORATIONS. 


See Inferior Court, 1. 


COSTS. 


1. When an attorney shall institute a suit in any of the 
Courts of this State in behalf of a non-resident plaintiff, 
to which a set-off is pleaded and a judgment rendered 
for the defendant, the attorney shall be liable for the 
costs. Mackey et. al v8. Blake....ccccccoccccseceteccscoes 402 


CRIMINAL LAW. 


1. The fact that the defendant can take the case to the 
Supreme Court, and the State cannot, is no reason why 
he should have meted out to him by the Court and the 
Jury the full measure. of his legal rights. Hodges vs. 
De BME cisiinn asceg canerndgvaydhpabsiovichesueeeguistatars «~ 117 


~~ 


2. Larceny after a trust reposed, may be committed eith- 
er by fraudulently convertingsthe property, or else the 
proceeds of the sale of the property, entrusted to the 
care of defendant. If the indictment charges the for- 
mer, an averment that defendant “has not paid over 
the full market value thereof” is immaterial. MeCoy 
NE te Te cosine tension shang ceveitabauiddatnoenersedeains 205 


3. Can the Court order a verdict to be taken in any case? 
Query. Jbid. 


4. When upon a trial for murder, the evidence shows that 
there was considerable provocation on the part of de- 
ceased; that there was great heat of blood between the 
parties, and mutual intention to fight, the crime may be 
reduced to voluntary manslaughter. Ray vs. The 
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5. Our law requires that there should be some assault by 
the person killed, upon the person killing, but evidence 
of such assault. may be found in a mutual intention to 
fight, and in the fact of an approach by the decedent 
to the prisoner in furtherance of this design, when it 
was not necessary for him to do so in self-defence. Ibid. 


6. The fact that the prisoner had accidentally and hastily 
taken up a board with which, in a conflict, he inflicted 
blows that produced death, and had not provided the 
same or any other deadly instrument before-hand, is a 
circumstance that does not favor the conclusion that 
malice should be implied, because a weapon was used 
likely to produce death. dd. 


7. In all cases of presentment or indictment, the only 
oath lawfully administered to witnesses before the 
Grand Jury is the one prescribed by the Code. Ash- 
Dprren Ot Fit BOMB Loretta diivegeeiiscvessepsereenlelle 246 


8. If any oath different is administered, the indictment 
ought to be quashed or dismissed. dzd. 


9. If a conviction of an indictment for burglary be plead- 
ed in bar of a trial on an indictment for robbery, foun- 
ded on the same facts and be allowed, and subse- 
quently a new trial is granted on the indictment for bur- 
glary, such acquittal on the charge for robbery isno bar 
to the charge of burglary, as the circumstances of the 
burglary were not involved in the charge of robbery. 
Copenhaven vs. The State.......++ Sacscessnsegsapnpomenlaan 264 


10. Where a defendant makes a motion for demand for 
trial, in a case continued by the State, which demand is 
postponed from time to time. Before the dismissal of 
the Jury, the Court inquires of counsel and parties if there 
is any other Jury trial, and no response being made, the 
Jury is dismissed. The defendant then insists on his mo- 
tion: Held, that he might do so. Dacey vs. The State. 286 
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11. A principal is one who is the perpetrator of the crime, 
or who if present, actually or constructively aiding and 
abetting in the same. ‘ Hately vs. The State............ 346 


12. He who procures, counsels, commands or incites his 
clerk or agent to commit a crime in his absence, is guil- 
ty as an accessory before the fact, and cannot be con- 
victed asa principal. did. 


13. Every person, agent or principal, is responsible for his 
criminal conduct, and cannot plead the commands of a 
superior as a justification, unless the act be committed 
under coercion. bid. 


14, The crime of trading with slaves is not such an offence 
against the person or property of a citizen as can be 
privately settled by the mere act of the parties, accor- 
ding to the provisions of the Statute of 1850. Dunn 
is Bile. ..06.. tain Sabrateetiadics yecaia 418 


15. In the argument of a criminal cause, the Sol. Gen’l 
may take any place on the side of the State he pleases. 
Griffin vs, The State....... eid nae les ince alia Adlai paacoyenhee 


16. Until fine money is paid, or judgments on forfeited 
recognizances are collected, it iscompetent for the Leg- 
islature to remit the penalty, and deprive officers of the 
same. Lyon, Sol. Gen. v8. Morris.......ccsccsseeseceese 480 


17. The 22d sect. of VIII. division of the Penal Code, 
which prohibits any person from aiding a prisoner to 
escape from jail, extends to the case of a white person, 
who aids a slave to escape—at least, if the slave be de- 
tained on a capital charge. Baker § Sheffield vs. The 
Seah ya sien cghenegnareanguesg pinata weseecnsteventt) aetowerrly 498 


18. By consent of parties, a Jury, although sworn and 
charged in a case of life and death, may be discharged 
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without a verdict, and a mis-trial be declared. Spen- 
cor 08. The Stabesi cis ies cs cnselieues ce ctceed SOEs bite BBL 562 


19. When an application for a continuance, on account 


of public prejudice and excitement, is refused, and it 
appears that the prisoner was clearly guilty, and that 
if granted, no testimony could have been produced. suf- 
ficient to change the result, this Court will not disturb 
the judgment in the Courtbelow. Jtm(a slave) vs. The 


20. The homicide of a master, overseer, or employer, by 


a slave, in resistance of an assault made upon him, 
must be either justifiable, or murder. J bid. 


See Evidence, 14, 15. Forcible Entry and Detainer. 


Jury. Practice Supreme Court, 1. Stabbing. 


DAMAGES. 


1. In a bill for damages, for obstructing a highway, and 
also for opening the highway, the actual loss which the 
plaintiffs have sustained by the obstruction, up to the 
time of trial, is the measure of the damages. The 
Inf’r. Ct., ge., vs. The Griffin P. BR. Co...cseereeceee . 39 


DEEDS. 


1. Conditions in deeds are precedent or subsequent. The 
latter class are not favored. Taylor et al. vs. Sutton.. 108 


2. Conditions subsequent, whether to pay a certain sum of 
money, or to do any other thing, are good, unless im- 
possible to be performed, illegal or repugnant to the 
deed; in which cases, the conditions themselves are 
void, and the grantee takes an absolute estate. Ibid. 


3. The persons who: have an estate of free-hold, subject 
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to a condition, are so seized that they may convey or 
devise the same, or transmit the inheritance, by descent, 
to their heirs, though the estate will continue defeasi- 
ble, until the condition be performed, or destroyed, or 
released, or barred by the Statute of Limitations, or by 
estoppel. J did. 


4, Formerly, Courts of Chancery decreed pecuniary com- 
pensation, in lieu of conditions subsequent, when bro- 
ken. Ata later day, they granted relief only against 
the condition, whenever the forfeiture was. inevitable, 
and pecuniary compensation could be made. bid. 


5. Courts of Equity have struggled hard to construe con- 
ditions subsequent into covenants, and send the parties 
aggrieved to law, to get his damages for the non-perfor- 
mance. J bid. 


6. A deed may be color of title, though it cannot convey 
title. The Lessee of Gittens vs. Lowry... ..csseevveee 386 


See Ejectment, 3. Estates. Release. 
DEVISE AND LEGACY. 


1. A bequest by a testator, to such child or children as 
his grand-daughter may have at her decease, (no such 
children being then in life,) and a provision, that ‘{in 
case any such chili or children should die during the 
life of its mother, leaving issue of their body, such is- 
sue shall, in such case, represent the parent’, is not the 
limitation of a possibility upon a possibility, but is sim- 
ply a gift to unborn children and grand-children. Rob- 
ertsand Wife vs. West and another, e2°78.......000.s008 122 


2. Neither is this a limitation over upon the death of an 
unborn child, and therefore objectionable, because not 
upon a life or lives in being, and 21 years with the usu- 
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al period of gestation thereafter; but it is a gift to the 
children and grand-children of testator’s grand-daugh- 
ter, living upon the termination of a life in being, viz: 
that of the grand-daughter. J did. 


8. Where, in one clause of his will, a testator made a be- 
quest of personal property, upon the following terms: 
“cin case my said grand-daughter shall depart this life, 
leaving no issue of her body, or such issue die, leaving 
no issue, before the interest aforesaid devised, to her vests,. 
and before my negro slaves have been sent to Hayti, as 
aforesaid, then I will and devise, &c’’: Held, that this 
being a bequest of personal property, the phrase, 
“leaving no issue”, must be construed as having refer- 


ence to issue living at the death: Heid, farther, that. 


this is shown by that portion of the context, which lim- 
its the dying of the grand-daughter to a period before 
the interest devised to her, vests, and before the slaves 
are removed to Hayti. Ibid. 


4, Where a testator makes a bequest over to C. & R. and 
their children, the heirs of the body of his grand- 
daughter failing, (to whom, in the first place, he had 
given the property,) and in the same connection, again 
expresses the purpose that the property shall go to and 
be enjoyed by the first named persons, in case his grand- 
daughter shall die without heirs of the body, as afore- 
said: Held, that these are terms which are usually and 
technically employed to create an estate tail. Ibid. 


5. But that these terms are influenced and controlled, 
when referentially construed, by the following super- 
udded or associated terms, circumstances and considera- 
tions: Ist. By the words quoted, importing a dying, 
without issue living at her death. 2. By terms in a 
former part of the will which give the property in trust, 
the interest to be paid to testator’s grand-daughter du- 
ring life, and provide, that after the decease of the 


691 
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grand-daughter, the principal of said property, “1 fur- 
ther will and devise to such child or children as she 
may have, to him, her, or them, and to their heirs for- 
ever’, which terms contain clear and definite words of 
purchase. 3. By the provision that the children of a 
deceased child of his grand-daughter, shall take in the 
place of its parent. 4. By the fact that the bequest 
is of personalty. 5. By the fact that estates tail are 
prohibited in Georgia, and presumptions do not favor 
them. 6. By the consideration, that to construe this 
will so as to hold that it creates an estate tail, will be to 
defeat entirely the intention of the testator; while a 
contrary construction, to some extent, at least, effectu- 
ates it. Ibid. 


6. In view of such terms and considerations, a bequest of 
this personal property over, in the same will, to C. and 
R. and their children, is a gift of the estate, absolute- 
ly, to C. and &.—the word children being used as. sy- 
nonymous with heirs. bid. 


7. Adevise to A’s children, their heirs and assigns, for- 
ever’’, vests the title in those, in esse, at the death of 
testator. Wood et al. vs. McGuire et al.....ccccsccceeee 202 


8. A devise of real and personal property, to be divided 
between a widow and her children, the children to have 
their shares apportioned to them, as they respectively 
marry or arrive at age—the portion of the widow, “she 
is to have her natural life, and give or willto any of my 
(testator’s) children she may think proper”: Held, that 
the widow took a lifeestate only. Haralson et al. vs. 
BRU en a Tact. Std cote he dae Gae Gasccetsbadeatavensnonceet 148 


<=) 


. Upon her death, without appointment, it reverted to 
the estate, and being undisposed of by the will, went 
to the heirs at law. And this result follows, although 
testator, in another item of his will, declared that certain 
children should not have any more of his estate. id. 
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10. The doctrine has been recognized and sustained, in 
many modern cases, that where there is a particular re- 
cital in a deed, and general words follow, the latter 
shall be qualified by the former. Bruton vs. Wooten.. 570 


See Estates. 


DISCOVERY AT LAW. 


1. Before interrogatories are allowed to issue, under the 
Act of 1847, to compel discovery at Common Law, it 
must be made to appear to the Court, by the oath of 
the party filing the same, or otherwise, that the answers 
will be material, and the questions are pertinent. This 
preliminary proof may be deduced from the record it- 
self, and the relation which the party sought to be ex- 
amined, occupies to the facts in the cause. Tison vs. 


DISTRIBUTION OF ESTATES. 


1. The word “obligation” in its strict, technical significa- 
tion, imports a sealed instrument at Common Law: but 
in its broader and more extended sense, it means an 
instrument in writing, by which a party is bound in 
Law. Hargroves, adim’r, vs. Cooke......sssssersvescevees $21 


2. The Legislature of 1792 were not guilty of tautology, 
in using the phrase “bonds and other obligations.” 


Ibid. 


- 8. By the Judiciary Act of 1789, all contracts in writing, 
with or without seal, which are liquidated, constitute a 
specialty for such debt. And by the Act of 1792 and 
1799, all such writings are placed on an equality with 
bonds. Jb¢d. 


4, A debt or demand is liquidated, when agreed on by the 
parties, or fixed, as to amount, by law. did. 
VoL. xv. 75 
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5. A written guaranty to pay the future indebtedness of 
another, on open account, is not liquidated. did. 


6. A bond debt, although for unliquidated damages, be- 
longs to the preferred class, because its status is fixed 
by the act itself. Jbzd. 


7. As respects all other demands, below judgments, Xc. 
the inquiry. should be, not whether they are in writing, 
but whether they are or not liquidated. Ibid. 


DOUGHERTY, JUDGE. 


DOWER. 


1. A bargained for land; took a bond for titles when the 
money was paid; paid a part thereof and died. The 
vendor became adininistrator, and as such sold the land: 
Held, the widow was not entitled to dower therein. 


Bowen, adin’s, vs. Cousnain, 03 ise. .svelescevees ce svvesseses 100 


EJECTMENT. 


& ‘ 
1. In making out title under a Sheriff’s deed, it is suffi- 
cient prima facie evidence to show the execution and 
the Sheriff’s conveyance, without showing the judg- 


ment. Hamilton vs. Moreland and another.........+. $4: 


. The count for mesne profits in ejectment, may be in 
the name of either the nominal or the real plaintiff in 


Ls 


the ejectment. Shadrach vs. McDonald....c.cceccsecees 392 


. Before grant, the drawee of a lot of land makes a deed 
for the lot to A; atter grant he makes a deed to B: 
Held, that A’s deed, though not sufficient by its prior- 
ity in date to estop B, is yet admissible in evidence for 
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A, since 1t is a deed fit to help to establish in A a, title 
perfect in Equity. Bivins vs. The Lessee of Vinzant. 521 


EQUITY. 


1. “ Hquity follows the Law” has become the first maxim 
of Equity. Carter and another vs. Jordan, adin’x...... 76 


t© 


. Under this maxim, and the Constitution of Georgia 
requiring suits to be in the county of the residence of 
the citizen—Equity may give jurisdiction for discovery, 
and not for relief, in many cases. did. 


. A bill for discovery lies against one who has, in the 
Common Law suit, such an interest as makes him in ef- 
fect a party, although not appearing as such. Téid. 


js) 


4, Where upon trial of a bill in Equity a bill of sale, exe- 
cuted by F, and in terms conveying the absolute title of 
a negro slave to D is offered in evidence, and there is 
no charge of fraud, accident or mistake in the transac- 
tion, parol proof that the same was conveyed to ~D in 
trust for his daughter, cannot be admitted. Davis vs. 
Maddy Gnd WHC i dein Siecle sae sseles telion 175 


5. Aliter, if the bill alleges fraud, accident or mistake, and 
a case ismade which will enable the Court to reform the 
instrument. bid. 


6. Trustees may be appointed upon petition, in cases 
‘“‘ where all parties are represented, and consenting, and 
where there is no question of fact in dispute.” Mitch- 
OM, 00st, tes: PR Ot enicens tivnieveussssiicanticvedenina . 819 


7. Where a non-resident Executor, insolvent, seeks to get 
possession of the funds of the estate, to waste and mis- 
apply them, a Court of Equity will enjoin him from pro- 
ceeding in the Courts of Law, until he voluntarily sub. 
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mits to the jurisdiction of the Court of Equity to a cre- 
ditor’s bill, filed to protect the funds. Dougherty vs. 
BT vr ncsneneseanssventernintrrptinadinaetenaviereinapnenty 442 


8. The rule, that in a Court of Equity real estate, owned 
by a partnership, may be treated as a part of the part- 
nership funds and as personal property, grows out of the 
nature of the partnership, its exigencies and relations ; 
is intended to remedy the universality of the Common 
Law, and is not adopted as an arbitrary rule, by which 
a Court of Equity transmutes real estate into personal, 
because it is partnership property. Black vs. Black.... 445 


9. If, because a contract is contrary to the Statute of 
Frauds, specific performance cannot. be decreed, for the 
same reason an account cannot be decreed. bid. 


10. The Chancery powers of the Superior Courts consid- 
ered, and an inquiry into the history of Chancery juris- 
diction in Georgia. Cook vs. Walker et al.....00+ss00es 458 





11. Acts have been passed by the General Assembly, reg- 
ulating the Equity jurisdiction of the Superior Courts 
in certain cases: but they were not designed to delegate 
any new power, but were either declaratory of the Law 
as it already existed, or directory as to the mode of its q 
application. Ibid. 


12. No Act has been passed, prohibiting the exercise of 
any Chancery power by the Superior Courts. All has 
been conceded or acquiesced in, in this respect, which 
has been claimed. J bid. 


13. A judgment dissolving an injunction, will not be dis- 
turbed, unless rendered in the flagrant abuse of discre- 
tion.  Loyless vg. Howell.,......ssscsevedscasoreovecsveeses . 554 





14. To restrain a judgment at law, until an account can be 
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taken between joint tenants or tenants in common, the 
bill should expressly charge the insolvency of the defen- 
dant; and it is not sufficient for the complainant to al- 
lege that he is informed and believes that the defendant 
is insolvent, o7 at least that he has declared that he will 
be so. Neither is it enough to aver that by some frau- 
dulent transfer or disposition of his property, the defen- 
dant will prevent complainant from recovering his rights. 


MeLendon, ad's, 08. Hooks. ....0i0.ccoccccccecesecces 1» 533 


See Deed, 4,5. Frauds, Stat. of, 6. Husband and 
Wife, 8. New Trial, 2, 10,11. 


EQUITY PLEADING AND PRACTICE. 


1. Whatever is admitted in the answer is not in issue, and 


need not be proved. The Inferior Ct. of Pike vs. The 


2. An order absolute to take a bill as confessed, provided 
it is not answered by a particular time, cannot be made 
at the first term ofa bill. Carter and another vs. Jor- 
Mttilig: CONE Bia tte tone sacra voveckdeececcchubeesdevcomiqasvents 


3. Where the husband has no interest in the separate es- 
tate of his wife, the better practice is that he should not 
be joined with her in a bill against trustees, requiring 
an account. The bill should be by prochein ami.— 


39 


76 


Roberts and Wife vs. West and another, executors, fe. 122 


4, Where a husband has been thus joined in a bill, and as 
a party complainant, for the purpose of seeking to en- 
force his marital rights against an estate left to his 
wife’s separate use; and in the opinion of the Court he 
is not entitled to the relicf he seeks, and ought not to 
have been made a party complainant to the bill: Held, 
that the Chancellor should not dismiss the bill, but di- 
rect an amendment by removing the husband’s name, 
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substituting a prociein amit, and modifying the bill ac- 
cording to the exigencies of the case. Ibid. 


. A bill in Equity, which merely recites the proof, from 
which the fact intended to be put in issue may be infer- 
red, is defective. -It should positively affirm or deny the 
truth or falsehood of the matter in dispute. Wright, 
admin, ve.' Hake GAM 9. il. ees clip lgcpesssecess 160 


qn 


6. A prayer by one partner, that his co-partner may be 
compelled to pay over to him one-half of the nett profits 
of the partnership, necessarily includes a prayer for an 
account. Bennett vs. Woolfolk, adm’? ........c0ceeeceeee 213 


=I 


. If a matter, essential to the determination of the com- 
plainant’s claim, is charged to be within the knowledge 
of the defendant, or must necessarily be within his 
knowledge, and is consequently a part of the discovery 
sought, a precise allegation is not necessary. J bid. 


8. Allegations which do not essentially vary the case made 
by a bill, may be inserted by way of amendment. J b2d. 


9. A plea, intended as a pure plea, which does not bring 
forward some new matter, displacing the equity, is bad. 
When the bill is demurrable for such matter, the plea 
should be over-ruled. Black vs. Black..........c00eceees 445 


10. Though a bill be not framed with accurate precision, 
yet the allegations will be sufficient, if they clearly and 
distinctly apprise the defendant of what he is called on 
todefend. Ibid. 


11. Supplemental bills may be sanctioned at Chambers 
during vacation, reserving to the opposite party the 


benefit of exception. Cook vs. Walker et al........cc006 458 


12. On an ex parte application to file a supplemental bill, 
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the Chancellor will examine the question, so far as to 
see that the privilege is not abused for the purpose of 
vexation and delay. In a doubtful case he may require 
notice to defendant. Ibid. 


15. It is not competent for a Chancellor to compel a party 
to appear at Chambers, out of his county, to answer inter- 
rogatories, with a view to take the property in contro- 
versy out of his hands, and place it in the possession of 
a receiver. did. 


14. Rules of Equity Practice adopted by the Judges in 
Convention, in July, 1796, at Louisville, providing the 
mode in which their Equity powers were to be carried 
out. Ibid. ’ 


See Hquity, 14. Release, 2. 
ERROR. 


1. If the decision excepted to, is more favorable to the 
party excepting than the law warrants, the exception 
will be over-ruled, though the decision be erroneous. 

Mo Gag te. Fhe: Mahe ts npsensstaceatetnbessendedener- ress 205 


2. Nor is it error, if the Court decides wrong, upon an 
immaterial matter. J bid. 





3. Error does not lie to the private, unofficial opinion of a 
Judge ofthe Superior Court. Washburn vs. Dempsey. 218 


oo es 


4. Nor to his decision upon a state of facts, referred to 
him rather as an arbitratorthan as aJudge. Harring- 
Con ve. MGreimgtaticsss.serrecsccervenensee cveuncetvenheeaees 561 


ESCAPE. 


See Sheriffs, 3, 4, 5. 
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ESTATES. 


1. By the Common Law, the word “heirs” is necessary 
to be employed in a grant, in order to pass an inherita- 
ble fee; but under the Act of 1821, words of restraint 
must be added, in order to carry a less estate. Cook 
v8. Walker et all.......c.ceccssoccvovegescevss oogeaccsvensot ene 


2. Whenever an estate is given in Georgia, by deed or 
will, to a person, generally or indefinitely, with the un- 
limited power of disposition annexed, it invariably vests 
the absolute fee in the first taker; and neither a re- 
mainder, nor an executory devise can be limited over, 
upon such an estate. Ibid. 


3. Where the donor or testator gives to the first taker an 
estate for life only, by certain and express words, and 


annexes to it a power of disposal, in that particular 


and special case, it has been held, that the donee or de- 
visee will not take the fee, notwithstanding the distinct 
gift of the power of disposition. Wherever a fee sim- 
ple is given by apt and appropriate words, to the first 
taker, with the additional power of disposal, in such case, 
the fee will never be cut down by implication. bid. 


4. “When a principle is well settled, no conjecture or pri- 
vate imagination can shake a rule of law which must 
govern”. No intention, however manifest, can contra- 
vene the positive rules of law—technical though they 
may be bid. 


See Deed. Devise and Legacy. 
ESTOPPEL. 


See Landlord and Tenant, 1. . Roads and Highways, 1. 
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EVIDENCE. 


1. The general reputation of the neighborhood, in ques- 


bo 


oo 


5. 


6. 


tions of legitimacy, is not evidence in all cases. Aliter, 
as to reputation in the family. Wright, adm’r, vs. 
TTiGlt, “GUBOP EI. tka Sneed eae cacedentierds sdaccsaheneted 


. The fact that the mother of a son, whose legitimacy is 


impugned by the father’s relatives, permitted him to di- 
vide with her the estate of her deceased husband, al- 
though slight evidence, yet is not to be entirely disre- 
garded. Ibid. | 


. Before the credit of a witness can be impeached, by 


proof that he has made statements out of Court, con- 
trary to what he has testified to at the trial, inquiry 
must first be made of the witness, as to the time, place 
and person. J bid. 


. Evidence that a lot “was known in the neighborhood 


as John Hardy’s land’, is hearsay and illegal. Berry 
vs. The Lessee of Osborne... .esseceeeseeeees pstieseetans ; 


Where a draft was drawn by H on R & R, by agree- 
ment with 8 R, one of the firm, for the private debt 
of S. R., which draft was accepted by S R, in the 
name of the firm, suit being brought by the drawee 
against R (S R being dead) on this draft, and H be- 
ing offered as a witness, objection was made to his com- 
petency, on the ground that he was particeps eriminis 
in the fraud of S R, and responsible over to R, in 
event of arecovery against him: Held, that the liabili- 
ty was too remote. Mrecmair vs. R088.......eecceeceeees 


The Att of 1850, prohibiting attorneys from giving 

evidence for or against their clients, does not apply to 

the proof of the service of interrogatories, notice to 
VOL. Xv. 76 


a 
Xs 
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produce books and papers, and such like matters, which 
could be established by the oath of the party himself. 
Rogers and another, ex’ rs, vs. Hoskins.......sesecsseeeees 


7. An instrument produced by the adverse party, under 
notice, and from which he derives title, requires no far- 
ther proof of its execution. bzd. 


8. A party is bound by admissions of those under whom 
he claims title, made while the titlewasin them. Wood 
et al. ve. MoGutre et ala..icccccccicasccevecess idieildesees 


9. Testimony by a witness, that “he understood that A 
had sold the iand to B’”’, is hearsay, and inadmissible. 
Ibid. 


10. Testimony going to show a verbal lease, or renting 
from E, in his individual character, is not proper evi- 
dence, in support of an allegation that the renting was 
from E., asadministrator. White vs. Hdmondson...... 


11. Previous to the Act of 1853, it was not error in the 


270 


202 


801 


Court to admit a statement which, by itself, may be ob- . 


jectionable, but which was explained by other testimo- 
ny, so that it could not operate to the prejudice of the 
party against whom it was offered. Howard et al. vs. 
CRs NR Sees caserciencsny ssi cctereetrennenmn eeses 


12. To sustain an objection, that according to the evi- 
dence, the testimony of a witness, taken de bene esse, 
did not show, nor did it appear, that the witness was 
unable to attend Court; it must appear by the record, 
that the testimony was taken de bene esse. Ibid. 

s 

15. The Clerk’s certificate that a paper is filed, is the 
best evidence of the fact. In its absence, it may be 
proved aliunde. Peterson vs. Taylor........0+ oventqace 


423 


485: 
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14. It is no good objection to the confessions of a slave, 
made to a free white citizen, that such slave was, as a 
slave, compelled to answer any question a white man 
might putto him. Jim (a slave) vs. The State......... 535 


15. Voluntary confessions, made by a person after he is 
tied, may be properly admitted in evidence. did. 


See Admissions. Bastardy. Discovery at Law. Equi- 
ty, 4, 5. Production of Papers. 


EXECUTION. 


1. An execution emanating from a Justice’s Court, need 
not show on its face, all the proceedings which are ne- 
cessary to give that Court jurisdiction. Hamilton vs. 
Morcitsid: nd GaN a0 isienesostesanyivtcrricekactiantecian 343 


See Hyectment, 1.. Limitation of Actions, 3. 
EXECUTORS. 
See Adm’r, Ex’rs, fe. . 
FORCIBLE ENTRY AND DETAINER. 


1. The “complaint” may be sworn to, as well before one 
Justice of the Peace of this State as another. Crow vs. 
FO I HRI Le ae Le, MORE | 808 


FRAUDS—STATUTE OF. 


1. To charge a party upon a special promise, to answer 
for the debt of another, there must be a written agree- 
ment or memorandum thereof, which will not be valid, 
unless it shows a consideration. Hargroves, adm’r, 
MOE -Cedhecsevvescceecate danvadbasetaatidsen isitilieie teseoen Wale 
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2. The consideration need not be expressed nor formally 
stated, but it must, at least, appear clear and without 
ambiguity ; a mere conjecture, however plausible, is not 
sufficient to satisfy the Statute. Zdid. 


3. If the instrument expressly guaranties past and future 
advances, in consideration of advances to be made, it is 
good as to the whole. did. 


4. So, also, if forbearance to sue on an existing debt, be 
certainly inferred from the instrument, it is a sufficient 
consideration. bid. 


5. The case of Wain and Warlters, cited and questioned. 


Ibid. 


6. Payment of the purchase-moncy, in the case of a parol 
contract concerning lands, is not such performance, per 
se, as will take the case out of the Statute. Taken in 
connection with other acts—as possession, making im- 
provements, Xe. will constitute such performance. These 
other acts, however, must unequivocally refer to and 


result from the agreement. Black vs. Blach............ 44 


See Hquity, 9. 
GARNISHMENT. 


1. Defaulting garnishees, under the Act of 1836, are sub- 
ject to rule nisi and then to judgment, for the. plain- 
tiff’s demand and costs, unless they show cause at or by 
the time designated: Held, that the answer being ac- 
tually filed within a few days after the time limited in 
the order, and before the case was reached on the docket, 
accompanied by the affidavits of the party and their 
counsel, that it was impossible to have access to the 
original papers, which were withdrawn from the Clerk’s 
office, was sufficient. Carhart, Ross ¢ Co. vs. Ross § 


EE EE eee ae ee 
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GRANTS. 


1. The doctrine in Sykes vs. McRory, (10 Ga. 465,) as 
to the mode of avoiding grants, re-affirmed. ison vs. 
VOOM, 6. sedevesipetes slewvnebbuhs buwedeek idle pdstele weeces toes 


2. If the rights of third persons have. not intervened, it 
is competent for the Governor to correct mistakes in 
grants ; otherwise, there must be a judgment or decree 
of a Court, for the purpose of ascertaining and estab- 
lishing the fact. bid. 


GUARANTIES. 
See Frauds—Statute of, 1 to 5. 
GUARDIAN AND WARD. 


1. Where a principal in a guardian’s bond agreed with his 
sureties that if they would go upon his bond for a time, 
he would afterwards give a new bond with different sure- 
ties, and accordingly such bond was subsequently pre- 
sented and refused by the Ordinary, and it did not ap- 
pear that such security was good and sufficient for the 
protection of the minors: Held, that such agreement 
did not give to the surcties a right to be discharged, 
upon the principal giving a new bond with sureties, 
whom the Ordinary did not approve. MeGehee and 
another ve. Scott, Guardian... ...0.ccresicccevsrecdvoveee = 


bo 


. Semble. Where such an agreement had been made, 
and the sureties tendered were sufficient, if the Ordina- 
ry arbitrarily refused to receive the same, he might be 
compelled to do so. did. 


3. In cases in which the annual profits of a ward’s estate 


are not sufficient for his education and maintenance, it 
is the duty of the guardian, Ist. To report that fact 


605 


74 
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promptly to the Ordinary, 2d. To abstain from apply- 
ing any part of the estate to the use of the orphan, ex- 
cept such as may be necessary for his mere maintenance, 
until the Court, after receiving the report, has refused 
or failed to bind out the orphan: in which case, the 
Guardian need no longer abstain from applying the 
estate to the education and maintenance of the orphan. 


I gis iciiecdircntciminciinimneines 451 


4, It is the duty of the Ordinary, on receiving this report, 
promptly to bind out the orphan in terms of the Act of 
1799. bid. 


5. If, before the appointment of a Guardian, debts for 
necessaries be incurred by an infant, the Guardian must 
nav them ont of tho Infante astete. avon thoveh the 

annual profits be insuflicient for his maintenance and 


education. J bid. 


6. The allowance of a Guardian’s return by the Ordinary, 
is prima facie evidence of the existence of all the facts 
necessary to make that allowanceright. Such evidence 
is subject torebuttal. Ibid. 


See Jurisdiction, 1. 
HUSBAND AND WIFE. 


1. Upon proof of marriage, and suit for divorce, a Court 
will not very strictly scrutinize the conduct of a. wife, 
for the purpose of determining her right to temporary 
alimony. Methvin vs. Methvin....... chapehhasenpbncesigle 


2. The Court will look to the facts, so as to ascertain the 
amount of the wife’s separate fortune, in determining 
whether such ‘allowance be needed or not, and in fixing 
its amount, did. 


97 
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3. Previously to May, 1776, there were of force in Eng- 
land certain well recognized, equitable principles, inhe- 
rently pertaining to the power of a Court.of Equity over 
married women and their estates—by virtue of which, 
such a Court might restrain the marital rights from at- 
taching to the separate_estate of a feme sole, upon her 
marriage at full age: or might restrain the Common 
Law rights of 2 second husband from attaching to pro- 
perty settled on a feme covert, when the terms of the 
instrument, creating the estate, provided that this should 
be done. These principles were adopted by our Statute 
as a part of the Common Law. Roberts and Wife vs. 
West and another, executore.s.:..ciscesccererseceseesesvesse 


4, Where a woman is sued on a note made by her while 
covert, and she pleads her coverture in bar, it is not 
a good replication that she promised to pay the note, 
after she was a free dealer by Statute—no new consider- 
ation, or previous moral obligation, or separate estate 
secured to her at the time she gave the note, being 
shown, to support the promise. Waters vs. Bean...... 


5. The neglect or refusal of the defendant to comply with 
the order of the Court, requiring him to pay temporary 
alimony, pending the libel for divorce, does not author- 
ize the Court to deny to the party the right to defend 
the libel. Capon 00. Caget...5.0cscrgneseparnedstscdbeceers 


See Dower. Equity Practice, 3, 4. 
INFERIOR COURT. 


1. The Justices in our State cannot be sued as a guasz 
corporation, unless provision be made by Statute, au- 
thorizing the same. The Justices, fe. vs. Haygood, 
ORE F -socrssnnasetarderatesstpubtnistandeptstpageeneeeliiaaal - 


INJUNCTION. 
See Hquity, 7, 18, 14. 
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JOINT TENANTS. 
See Lquity, 14. 
JUDGMENT. 


1. When a judgment is assigned, the assignee is the party 
plaintiff, in cases of claim arising thereafter ; and the 
writ of error should be servedonhim. Slaton vs. Jones 


2. If the main judgment be reversed, upon writ.of error, 
the subsequent judgment dependent thereon is vacated ; 
as if a judgment is given against executors, in.an action 
of debt, and a judgment be afterwards given, de bonis 
propriis, if the first judgment be reversed upon writ: of 
error, the last judgment will be set aside. Bégly vs. 
PO, GONE Co xs ve stginscdes oti tivoccdeds thicweveed bees eles 


3. So if a judgment ordering a new trial, be reversed upon 
writ of error, the judgment on the new trial is thereby 
annulled; and the party succeeding therein, shall have 
no fruit thereof. Ibid. 


4, By our Judiciary system, either party to a suit at Com- 
mon Law, is entitled, on the appeal, to be heard upon 
the whole merits of his case, although there has been a 
judgment for the plaintiff on demurrer, at the first trial, 
and such judgment entered on the minutes. The Jus- 
tices, Ge. ve. Hay Good, GAH oc... ..ccisiecesegescosseseeve 


5. The second section of the Act of 1822, declaring that 
“all judgments signed or verdicts rendered at the same 
term of the Court, be considered, held and taken to be 
of equal date ; and no execution obtained at the same 
term, shall be entitled to any preference, by reason of 
being first placed in the hands of the officer’, does not 
repeal the Act of 1814, which provides that, “in all ca- 


89 


91 
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ses, the attachment first levied, shall be first satisfied’. 
Erwin et al. ve. Moore et al.,..cccverssnssccsscecesccccscces 361 


6, Where several attachments were levied on property of 
an absconding debtor, one of them (the latest levied) 
being on a debt for rent; and at the term of the Court 
to which the same were returnable, several judgments 
were obtained, generally, against the debtor, and also a 
judgment on the attachment for rent due: Held, that 
the fund which had been raised from the property at- 
tached, by virtue of the said Act of 1822, should be 
equally divided among all the judgments, and that that 
portion which was distributed to the attachment judg- 
ment creditor, by virtue of the Act of 1814, should be 
taken by him, subject to the lien created by that Act, 
and retained in Court to abide the ultimate determina- 
tion of the attachment cases. (Bennie, J. dissenting.) 
LT bid. 


7. In reviving a judgment in a Justice’s Court, it is not 
necessary that the Justices presiding should be the 
same that rendered the judgment. Wélcher vs. Ham- 


8. The applicant need not make affidavit that the judg- 
ment has not been satisfied. Ibid. 


9. Interest is to be counted while the judgment was dor- 
mant. Ibid. 


10. The Act of January 22d, 1852, by its phraseology 
and plain terms, was not intended to have retrospective 
application to judgments rendered before its passage. 
Lockhart § Threewitts vs. Tinley.....sceecsseeesccesecees 496 


11. Where two defendants are sued ex contractu, and one 
confesses judgment for both, the authority to do so 


vou. xv. 77 
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need not appear in the record, nor can the judgment of 
the Court be collaterally attacked for this supposed de- 
fect, ona motion to distribute money. Jackson vs. 


Pye. cclsaiaxi 0: Srey pert mar Leanne 
See Limitation of Actions, 3. 
JURISDICTION. 


1. A father dies in a county, leaving minor children. Soon 
after, the mother dies, leaving the minors.in the same 
county. Then, the grand-father of the minors, who re- 
sides ina different county, carries the minors to his 
home in that county, to live with him. While they are 
thus living with him, an uncle applies, in the first coun- 
ty, for letters of guardianship: Held, that the Court of 
Ordinary of the first county, had no authority to grant 
the letters; but that the authority to grant them, was 
in the Ordinary of the second county. Darden vs. 
TRAN. sachs leheticberonyssn sonny # qiae tenis -eaigebagpuah sent gepe ‘ 


See Hguity, 1, 2,3. Execution, 1. 
JURY. 


1. In forming a Special Jury, it is a good cause of chal- 
lenge to one on the Grand Jury list, that he has ex- 
pressed an opinion as to which party ought to prevail, 
or that he has a wish or desire as to which should suc- 
ceed. Zhe Inferior Court, &c. vs. The Griffin, Fe. 
Pipes Po ccxndendocmrtnscrsasnptoavbnnasestegs ttn tahes teens 


« 


”. The person thus challenged, is a competent witness, to 
prove the matter of the challenge. J bid. 


3. Persons summoned merely as talesmen for the Special 
Jury, need not be sworn as Grand Jurors. ved. 


557 


414 
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4. The interest of the citizens of a county, in a cause 
where the Inferior Court is a party, suing to recover 
damages for the obstruction of a highway, is not so cer- 
tain as to render them incompetent as Jurors or witnes- 
ses in the cause. Jbzd. 


5. The formation and expression of an opinion by a Ju- 
ror, from rumor, as to the guilt or innocence of the 
prisoner, is good cause of challenge for favor. Wherever 
the objection to a Juror would constitute a sufficient 
cause of challenge for favor, if discovered before trial, 
it will present a ground for new trial. if not discovered 
until after verdict. The Juror will be heard in his own 
vindication. Ray ve. The State. .....01.0.cesssorceesooes 223 


6. When so heard, the Court should, as it were, place it- 
self in the position of triors; and if the explanation of 
the Juror be such as, in his opinion, would render him 
competent if he were before triors, the Court should so 
pronounce him. bid. 


See, also, Griffin vs. The State....... dbeesdbatenevedeiseeaua 476 
Jim (a slave) v8. The State.......0.ccecccceceeeee 535 


7. The formation of an opinion, the Court may tell triors, 
though decided, does not necessarily render a Juror in- 
competent. Griffin v8. The State......ceccccccovesceecees 476 


See, also, Baker vs. The State........cccocseccsescscceeees .. 498 


8. The votre dire oath need be re-administered to Jurors, 
when sent before triors. Jbid. 


9. The trial before triors, is best conducted like that be- 
fore a Jury on a collateral issue. Baker $ — v8. 
The State... SROSS SHEET ETSHEEHSHEEHES EET HOSEH SESE EE SESE SHEEEEee 498 


10. It is not necessary that triors should retire from the 
Court room. Ibid. 








612 INDEX. 
See Criminal Law, 18. 
JUSTICE’S COURTS. 


1. Justice’s Courts may revive their judgments. Wileher 
PRR vicasigiinnnnciguvenesicmimersriveconsacyadaeenss 455 


See Frecution, 1. Judgment, T, 8, 9. 
LANDLORD AND TENANT. 


1. If the attornment of the tenant is superinduced by the 
misrepresentations. of the landlord, as to his title, the 
tenant will not be estopped by it. ison et al. vs. 


LARCENY AFTER TRUST. 
See Criminal Law, 2. 


LAW. 


1. Decisions made by the Courts in England, previous 
to the 14th day of May, 1776, are to be regarded as 
evidence of what the Common Law was, which was 
adopted by our Statute of 1784, and not as being them- 
selves the law: Hence, to be conclusive of any ques- 
tion, they should be clear and well settled. Roberts 
and Wife vs. West and another, €x'18......ccseeeveseeees 122 


LIMITATION OF ACTIONS. 


1. Possession of land, (in the absence of documentary title 
or actual enclosure) must consist either of residence by 
the claimant or his agents, or cultivation of a portion, 
accompanied by positive, definite and notorious acts of 
ownership over the balance. A residence in the vici- 
nity, and a notorious claim to it are not sufficient to 
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make adverse possession. Wood et al. vs. McGuire et 
O93. iW EA SK AE, ER ete 202 


. “Peaceable possession” in the 4th Sec. of the Dor- 
mant Judgment Act of 1822, means possession, of which 
there has not been an actual ouster. The Lessee of 
Piha i. BOG iit iE. BREE 336 


. The purchaser under a judgment, of property assigned 
after the judgment, by the defendant in the judgment, 
gets not only such title as the defendant may still have 
in him, but he also gets such title as the assignee 
may have acquired from the defendant, unless the 
assignee is a purchaser without detual notice of the 
judgment, and has been in the peaceable possession of 
the property, if land, for seven years, next before the 
levy of the fi. fa., under which the sale is made. did. 


. It is not necessary that a witness should give the pre- 
cise words used by a party who makes an acknowledg- 
ment, which is relied upon as taking a case out of the 
Statute of Limitations. A statement of the substance 
of such acknowledgment is sufficient. Bulloch vs. 
Dee GEN BR osc cscresten tet calpnenisnaswovyessqcepents 395 


. A distinct admission of a present, subsisting debt, is 
an acknowledgment from which a new promise will be 
implied, and is sufficient to take the case out of the Sta- 
tute. bid. 


. Where a witness is asked to look upon an account ap- 
pended to a set of interrogatories, in which an item ap- 
pears as charge for anegro man named Jerry, furnished to 
defendant’s intestate, and to state what he knew, going to 
show that he owed thesame; and the witness replied that 
on a certain day, and at a certain place, the defendant’s 
intestate acknowledged the justice of the claim for the 
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negro man Jerry: Held, that such an acknowledgment 
related to the item specified, and was an admission of 
the indebtedness charged on account of the negro. 
Ibid. 


7. A conditional promise does not take a case out of the 
Statute of Limitations, unless a compliance with the 
condition be proven. But where there is first a distinct 
acknowledgment of a particular debt, and afterwards a 
promise to pay it in land at that time, if the same would 
be received at a certain price: Held, that the condition 
applied to the promise to pay at that time, and not to 
the promise to pay generally. bid. 


8. Assumpsit upon a foreign judgment, is barred after five 
years, by Act of 1805. If that is repealed, in four 
years, by Act of 1767. Bishop vs. Sandford, adm’r.... 


9, The Statute being one of repose, Courts do not apply 
a forced construction, to bring a party within an excep- 
tion, so as to evade the Statute. did. 


10. The owner of land is constructively in possession, un- 
til an adverse claimant enters with intent to claim a fee. 
This intention may be manifested by declarations or 
acts of ownership, which are open, notorious and visible. 
Royall vs. The Lessee of Lisle et dl....scocevscslecscvees : 


11. If the occupant go in under paper title, his possession 
extends to the boundary of his deed; otherwise he is 
confined to possessio pedis. Ibid. 


12. The extent of that possession depends much on the 
circumstances of each case—no general rule can be pre- 
scribed. The case of Conyers vs. Kenan (4 Ga. R.) 
examined and approved. did. 


13. The erection of a small cow-pen on the boundary sep- 
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arating two tracts contiguous to defendant’s buildings ; 
the occasional felling of trees, and permitting cattle to 
range over uncultivated land, do not together constitute 
adverse possession. Ibid. 


14. The Act of 1851-2 (Pamph. 289) negatives entirely 
the idea of title by occupancy alone, however bona fide 
it may be; and is therefore pro tanéo a repeal of the 
Common Law. did. 


LIMITATION OF ESTATES. 
See Estates. 


MANDAMUS. 


1. There should be a demand and refusal, before manda- 
mus issue: but a demurrer admits an allegation of de- 
mand and refusal. Leonard vs. House......cscccscsseees 473 


MANSLAUGHTER AND MURDER. 


oO 
. 


See Criminal Law, 4, 5,6. Trespass, 1. 


MASTER AND SERVANT. 


1. A servant, when he engages to serve a master, under- 
takes as between him and his master, to run all the or- 
dinary risks of the service; and this includes the risk of 
negligence on the part of a fellow-servant, whenever he 
is acting in discharge of his duty as servant of him who 
is the common master of both. Shields vs. Yonge, 
SuaperintenGaitt <0 ocigseceleveovecdviseciecstccensecesontns 349 


MORTGAGE. ‘ 


1. Where the mortgagee purchases the equity of redemp- 
tion, the whole estate is vested in him; and both the 





fa 
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mortgage and the debt upon which it is founded, are 
extinguished unless the actual value of the mortgaged 
property be ascertained by foreclosure and sale, or by 
express stipulation between the parties. De minimis 
non curat lex. Jackson vs. Tift......ccccccccccesscsegeass 557 


NEW TRIAL, 


1. Will not be granted for an erroneous decision, if the 
decision has hurt nobody. Zhe Inferior Court of 
Pike oe. Phe Gadiin, eo sicys<cesvvdge te jene ds jo-ceesesnes 39 


2. The history of New Trials. Taylor et al. vs. Sutton.. 103 


3. Before Equity will interpose to grant a new trial, three 
things must concur: ignorance of the defence sought to 
be set up at the time the judgment at Law was rendered, 
without negligence being imputable to the complainant; 
and a want of adequate relief at Law. bid. 





4. New trials will be granted in ejectment as well as other } 
cases. Ibid. 


5. A new trial will not be granted, if the verdict of the 
Jury was right, although the charge of the Court may | 
have been wrong. Myrick vs. Hicks § Webb.......... 155 } 


6. When the Court erroneously struck out a count for 
mesne profits in ejectment, under the Act of 1853-4, a 
new trial must be granted, although the verdict was for 
the defendant in the ejectment. Shadrach vs. Me- 
ESE Pe eS MN NE ee 392 


7. If the brief of the evidence is entered on the minutes 
of the Court, that is Sufficient evidence of the approval 
of the Court, when he attests the minutes. Snelling, 
TN ree re ee ee amen e 507 
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8. Wherever the verdict is decidedly and strongly against 
the weight of evidence, a new trial will be granted. 
Butler 06.2 TRARGHON: .. occ ce iiciaccctecctecesecovecedecsees 565 


9, A new trial should not be granted by a Court of Equity, 
to a party against whom a judgment has been rendered 
in a Court of Law, unless there has been proper dili- 
gence in the latter Court; and one feature of that is the 
application for the rule nzs¢ during the term. Tarver 
we; FR OE oo iis ohhh ncenestonsbuidescescosapeecens 550 


10. Where such application is prevented by the sudden 
and unlooked for adjournment of the Court, before the 
party or his counsel could get to the Court, this is a 
sufficient excuse for the omission. Ibid. 


See Criminal Law, 18. 
NONSUIT. 
See Practice Superior Court, 5, 6, T. 
PARENT AND CHILD. 


1. A father may sue for injuries to his minor son, as for 
injuries to a servant, if the son is old enough to render 
service. Shields vs. Yonge, Superintendent...........+ 349 


PARTNERS AND PARTNERSHIPS. 


1. Prima facie, the execution of a bill or note, in the 
name of a firm, by one partner, binds the whole. The 
burden, therefore, in such case, of proving a want of 
authority, lies upon the co-partners. Miller vs. Hines. 197 


2. Where the paper of the firm is given out of the part- 
nership business by one member, it is rn evi- 
VOL. xv. 78 
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dence of want of authority to bind the other members 
of the firm, and if the person taking it, knows of the 
fact at the time, he is chargeable with notice of want 
of authority. Ibid. 


3.. Sometimes, the face of the contract, showing the na- 
ture of the transaction, is, of itself, intrinsically notice 
to the holder. J did. 


4, The authority to bind the firm, may be established by 
facts and circumstances independent of either the part- 
nership itself, or the face of the contract. Ibid. 


5. No adequate remedy exists, at Law, for one partner, 
who seeks an account against hisco-partners. Bennett 
Oe EP, crv ewiicysncsdniessvesssinsonndgesstecees . 218: 


6. On the death of a partner, creditors must sue the sur- 
viving partner, and not the representatives of deceased 
partner, unless the partnership be insolvent. bid. 


: 


i 


. Where one partner accepts a draft, drawn upon his 
firm, on accountof a private debt of his own, and such 
draft comes into the hands of a bona fide holder, with- 
out notice: Held, that the partnership is liable to pay 
the same. Freeman v8. Ro8e........s..cccceeecseeseeccees 252 


3. If the draft be overdue, this would amount to notice of 
some defect. Ibid. 


PAYMENTS. 


1. The debtor has the right to prescribe the application 
of piyments. If he omit to do so, the creditor may 
mak» the application ashe pleases. The presumption 
is, in the absence of all proof as to the intention, that 
theo lest debt, or the first items in a running account, 
are to be first extinguished. Hargraves, adm’r, vs. 


PE caicotisveccekdedeeriitamusnied denies kuin ctesiiaibamaaeale . 321 
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2. If neither party apply the payment, the duty of doing 
so devolves upon the Court, who will make such appli- 
cation as is reasonable and equitable. J bid. 


3. If one debt be the sole obligation of the debtor, and 
the other be with surety, guarantor or joint-debtor, 
whether the sole debt be earlier or later, in point of 
time, the creditor, unless otherwise instructed, may ap- 
ply a general payment to the debt which is not protect- 


ed. bid. 
PLEADING. 


1. Under the Judiciary Act of 1799, the plea of non est 
Ffactum, goes only to the execution of the instrument 
sued on. Miller vs. Himes. isis iss csc ccecodsccecende ivoeee 197 


Plea of the pendency ofa priorysuit, for the same cause 
of action, and between the same parties, in another 
Court having jurisdiction, is good cause of abatement. 
Rogers and another, ex’rs, v8. Hoskins.......000cvereeveee 270 


3. Aliter, if the first action be so defective that no judg- 
ment can be had. Ibid. 


4. Where defendant pleads the pendency of another ac- 
tion, plaintiff may enter a nil capias per breve, in the 
first, before replying to the plea, and may then reply 
nul tiel record.  Lbid. 
POSSESSION. 
See Lim. of Actions. . 


POSSESSORY WARRANT. 


1. The Aet of 1821, giving a summary remedy to recover 
the possession of personal property, is not confined to 








_ 
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cases of fraud or violence, but extends to every other 
possession which has been obtained without the consent 
of the opposite party, or without authority of Law. 
Ra 20. Fics sen cctercseninees tebpenns yevnviesnain 


2. Where the party complaining, shows that he was here- 
tofore in the peaceable possession of the property which 
is now found in the possession of the defendant,. he 
has made out a prima facie case, and the burden is cast 
upon the defendant, to show that the change of posses- 
sion has been by consent of the plaintiff, or by opera- 
tion of Law. Jbid. 


3. Whether the plaintiff has or has not consented, is a 
question of fact, which musttvary in each particular 
case, and may or may not be inferred, according to the 
circumstances which may have been proven. bid. 


4. Allissues under the Possessory Warrant Act, are 
mixed questions of law and of fact, and whenever the 
finding below is against the principles of equity and 
justice, a new trial should be ordered. did. 


5. The Act of 1821 is a harsh Statute, in derogation of 
the Common Law, and in cases under it, a time should 
be fixed for the trial, and the parties allowed a reasona- 
ble opportunity to procure theirtestimony. Jd¢d. 


6. Does a writ of certiorari lie to the decision of a Court, 
convened under this Act? Quere? Ibid. 


PRACTICE SUPERIOR COURT. 


1. Before a notice, under the 57th Common Law Rule, 
can be made available, the party giving it, or his agent, 


should previously make oath, (or his attorney state in’ 


his place) that the deponent or attorney has reason to 
believe that the paper required .to be produced, is ma- 


25 
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terial to the issue; and that the same is in the posses- 
sion, power or control of the person notified. Harnest 
00, REARS «5 csiiinvns<cpecervatencrcvadeduacooscsonssnbtcpnenes 306 


t© 


. Mortgage fi. fas., after they have been executed and 
returned to the office whence they issued, are not, in le- 
gal contemplation, in the possession, power or’ control 
of the plaintiff. Zbzd. 


3. The Judge should interfere and prevent counsel who 
are m conclusion, from referring to and arguing upon 
facts, as a part of the,case, which have not been given 
inevidence. Bulloch vs. Smith, adm’r, §e......ceseceee 895 


4, Under the 6th sect. of Act of 1799, the motion to pro- 
duce papers may be made at any time, after the expira- 
tion of ten days from the notice; andshould be heard 
and granted, unless some sufficient cause be shown to 
the contrary. The Trustees, §:¢.,.vs. Pace........seeee 486 


5. It is competent for the Court to order a non-suit, where 
there is no proof to supporttheissue. Ttson vs. Yawn. 491 


6. If there is evidence on which a verdict for plaintiff 
could be rendered, the case should be submitted to the 
Jury. Ibid. 


7. It is not true, that the Court will compel a non-suit, 
wherever it would grant a new trial, because the ver- 
dict for plaintiff was contrary to evidence. The mo- 
tion for a non-suit, is like a demurrer in Equity; and if, 
admitting all the facts proved, and all reasonable de- 
ductions from them, the plaintiff, on all the proof, ought 
not to recover, the non-suit ought to be awarded. Ibid. 


8. In the distribution of money, a Court of Law acts up- 
on equitable principles.. Jackson vs. Tift. scccsececseeee 557 
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See Charge of Court, 1,22. Discovery at Law. Pro- 
duction of Papers. 


PRACTICE (SUPREME COURT). 


1. Where the bill of exceptionsis signed, and notice thereof 
served on counsel who acted as Solicitor General pro 
tem. after the adjournment of the Court for which he 
was appointed, it is insufficient. -Aliter, if it had been 
done during the term. | Harker vs. The State.......2... 400 


2. When the record shows that the persons appearing as 
plaintiffs in error, were dead at thfe time of suing out 
and filing the writ of error, and that their legal repre- 
sentatives are not parties thereto, that writ will be dis- 
missed. Neves and another vs, Scott et al.......sscveeee 510 


3. An acknowledgment of service of notice of signing, &e. 
and waiver of “farther service’, includes service of or- 
iginal writ of error and citation. Porter vs. McCollum 
BI vieicepruceindeentene sates seneneeetiebamnies dames 528 


See Judgment, 1. 
PRINCIPAL AND SURETY. 


See Guardian and Ward, 1, 2. 
PRINCIPAL AND AGENT. 


1. Where money is paid by A into the hands of B,\to re- 
main at the disposal of C, the right to that money con- 
tinues in A until B gives and C takes credit for it, or B 
actually pays C :-until that period, B is the agent of A 
only,.and A may countermand the authority to make 
payment—just as one who sends another to pay money 
may stop him before he arrives at the place where it is 
to be paid and requires him to deliver it back. The 
Trustees, Fc. 08. Paces.sescersrccosersovasscevescesessvecerse 406 
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PRODUCTION OF PAPERS. 


1. Under the 6th section of the Judiciary Act of 1799, 
the Superior and Inferior Courts may compel the pro- 
duction of documents to be annexed to interrogatories 
propounded by the party calling for the document, pro- 
vided a copy be left in the office; and also requiring 
bond and security to the party producing the paper, con- 
ditioned to be void only if the document be not lost, 
destroyed or injured, but restored so soon as the object 
of its production shall have been accomplished. air- 
OND 66.1, 00, LANGA a 0560 de censgs <oidseepde shen pngacvhbesnes 511 


See Practice Superior Court, 1, 2, 4. 
PROMISSORY NOTES AND BILLS. 


1. A draft which has no time of payment expressed, is due 
on presentation; and if presented and accepted, is over- 
due from that time; and as such, gives notice to subse- 
quent holders. Freeman vs. B088.......0.cceeeveceeeeees 252 


2. A note made payable to bearer, is negotiable by de- 
livery; and by the custom and usage of merchants, has 
that negotiable quality though it be under seal. . Porter 
vs. MeCollum et al........... LACES, feed Sassen » 529 

PURCHASER. 

See Limitation of Actions, 3. 


RELEASE. 


1. Every release must be founded on some consideration ; 
otherwise, fraud willbe presumed. Bruton vs. Wooten. 570 


2. Semble, that the seal does not necessarily import a con- 
sideration, when the release is relied upon by way of 
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plea in Chancery, but the consideration must be set out 
and its fairness averred. did. 


3. At all events, the seal cannot import a different consid- 
eration from the one set forth in the release. Ibid. 


‘RENT. 


1. Under the Act “to point out the mode for the collect- 
ion of rents’, the only affidavit of illegality to the dis- 
tress warrant, which the levying officer is allowed to re- 
ceive, is one “that the sum, or some part thereof dis- 
trained for, is not due. Holland vs. Brown..........++ 


2. By this Act, a Justice of the Peace may issue a distress 
warrant, for a sum exceeding thirty dollars. bid. 


RETAIL LICENSES. 


1. The Inferior Courts of our State are ‘ not allowed, in 
their discretion, to withhold a license from any person 
who applies for the same, and complies with the require- 
ments of the law, in paying for the license, and giving 
bond andsecurity to keepan orderly house. The State, 
ex rel, ge, v8. The Juatioes, Gc....000ciesevesenapesionsies 


ROADS AND HIGHWAYS. 


1. The agreement between the Road Commissioners and 
the Plank Road Company, to the effect that the former 
should accept from the latter, for parts of the Flat 
Shoal Road, used by the Plank Road Co., such com- 
pensation as the referees, appointed under the Compa- 
ny’s Charter, should fix, estopped the Commissioners 

and also the Inferior Court, from saying that such parts 

of that Road were not necessary to the Plank Road 

Company. And the awards, if operative at all, could 























INDEX. 625 
only contribute to this effect of the agreement. . 7’he 


Inferior Ct., Fe. ve. The Griffin, §e., BR. Coreseecreee 89 
See Damages, 1. 
RULE IN SHELLY’S CASE, 


1. Isa rule of Law, and not of construction. Roberts 
and Wife vs. West and another, e2°r8......cecsseceeceees 122: 


_ SHERIFF. 


1. A Court has power, for sufficient cause, to set aside a 
rule absolute against a Sheriff. Davis vs. Dempscy.... 182 


2. That it was obtained by fraud and without foundation, 
is a sufficient cause. bid. 


3. The Statutes of 18 Hdw. I. ch. 2,and 1 Rich. LI. ch. 
12, are not in force in the State of Georgia. Howard 


wee Covetalrl, Giteresciteib Riivctdcccccsecsisttecenssieise 423: 


4. The Sheriff cannot defend himself against an action ® 
for escape, by showing that the process under which the 
arrest was made was irregular, though he may where itis 


void. Ibid. 


3. When a witness states that a prisoner, in the custody 
of the Sheriff, “made his escape’, the fair inference 
is, that it was without the consent of the Sheriff. Zbzd. 


SHERIFF'S BOND. 


1. Our Act of 1799, authorizes suit upon the Sheriff’s 
bond, for and on account of the misconduct of the 
Sheriff or the Deputy Sheriff proper, and not for the 
misconduct of the Sheriff. Howard et al. vs. Craw- 
ford, Gov.......... ee Ae vig nash ieveeeeenbeneskaxemanle 423. 

VOL. Xv. 79 
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2. The plaintiff is not put upon proof of a Sheriff’s bond, 
whether it strictly conforms to the Statute or not, if no 
plea of non est factum be filed, on oath. If sucha 
bond be made payable to the Governor and his: succes- 
sors in office, it is payable to the officer and not to the 
individual; and coming from the custody of the Clerk, 
with whom it was deposited, as the agent for such offi- 
cer, for the purpose of suit upon it, (it is, in this re- 
‘spect at least, conformable to the Statute,) and may be 
sued by any successor of such officer, without assignment. 
L bid. 


SLAVES. 
See Criminal Lau, im. 20. Evidence, 14, 15. 
SOLICITOR GENERAL. 
See Criminal Law, 15,16. Practice Supreme Court, 1. 


STABBING. 


ke Against a prosecution for stabbing, under the Act of 
1847, the defendant must show that he did the act in 
self-defence. Hodges vs. The State......... rea Foy: 117 


2. To make the plea of self-defence available, the Jury 
should not be restricted to the facts and circumstances 
which existed at the exact point of time when the inju- 
ry was inflicted. Ibid. 


3. If the proof show that the rencontre between the par- 
ties was arunning fight, the prosecutor retreating only 
until he could get into a situation to renew the combat 
to advantage, then the defendant may be justified in 
wounding his adversary at any time during the engage- 
ment, provided the deadliness of the attack, and the 
physical superiority of his foe make it necessary for 
his safety. Ibid. 











STATUTES. 


See Construction of Statutes. 


SURETIES. 


See Guardian and Ward, 1, 2. 


TRESPASS. 


1. In cases of involuntary manslaughter, in the perform- 
ance of a lawful act, without due caution, &c., the pri- 
vate injury is not merged in the _ public, nor suspended 
until the public has been avenged—these not being fel- 
onies. Shields ve. Yonge, Supt.....c..scescecccsseceeees 349 


See Master and Servant, 1. Parent and Child, 1. 


TRUSTS AND TRUSTEES. 


See Equity, 6. 


WIFE’S EQUITY. 


See Husband and Wife, 8. 


WILLS. 


1. Rules of construction are: 1st. That the intention of 
the testator is to be gathered from a consideration of 
the whole will, froma comparison of differing terms; 
and effect given to this intention, if it can be done le- 
gally. 2. That a general intention must prevail over 
a particularintention. 3. If there be two repugnant 
clauses which cannot be reconciled, the latter must pre- 
vail. Roberts and Wife vs. West and another, ex'rs.. 122 


See Devise and Legacy. 














